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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the court.  Any emails received in contravention of this order will be 
disregarded by the court and may subject the offending party to sanctions. 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 
 

 1.  TIME:  8:30   CASE#: MSC17-00140 
CASE NAME: MARY STORELLI VS. ROSE SATORI 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
In light of the prospective amendment of the complaint (see line 8) adding significant new issues 
and forms of requested relief, the CMC is continued to May 14, 2018 at 8:30 a.m. 
 
A central topic of case management will be discussing when and how the plaintiff intends to 
decide what really is her theory of the case – specifically, whether she is going to contend that 
she did sign the 1999 deed, or that she did not.  Defendant’s effort to knock out plaintiff’s duress 
theory is being rejected today for procedural reasons (line 9).  But the briefing on that motion is 
nevertheless revealing:  Facing a limitations attack on her claim of having been coerced into 
signing a deed 19 years ago, plaintiff seeks to rescue that claim from limitations by giving it 
away substantively – attesting that she actually didn’t sign the deed in 1999 or any other time 
and didn’t find out about it until 2016.  If that is her contention, there is no need for either 
discovery or further litigation concerning her duress or incapacity theories.  Both the parties’ 
discovery, and the eventual trial or other disposition of this case, may be streamlined and made 
more economical if the theories of recovery can be pared down to only those that plaintiff 
intends to pursue in earnest. 
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 2.  TIME:  9:00   CASE#: MSC13-01140 
CASE NAME: HOLDEN VS. FIDELITY 
HEARING ON DEMURRER TO 2nd Amended CROSS-COMPLAINT of FIDELITY NATIONAL 
FILED BY WILLIAM WAHL 
* TENTATIVE RULING: * 
 
This demurrer is continued to March 23, with the directive that the attorneys must engage in a 
proper meet-and-confer as required by Code of Civil Procedure § 430.10.  Although Wahl’s 
counsel files the required declaration stating that he engaged in meet-and-confer, the 
declaration of Fidelity’s counsel shows that the effort made by Wahl’s counsel was clearly 
insufficient to meet the purposes of the statute:  “We did not discuss the causes of action in any 
level of detail, and while the filing of a demurrer was implied we did not specifically discuss any 
issues that Mr. Mittelman intended to raise in a demurrer on his client’s behalf.”  Wahl’s reply 
does not take issue with this description, tacitly admitting its accuracy. 
 
His reply argument amounts to saying that because Fidelity does not stipulate to granting the 
demurrer, therefore it must be true that any meet-and-confer would have been pointless.  That 
reasoning, if taken seriously, would all but repeal the statutory requirement.  If the Court is going 
to respond to every meet-and-confer failure by shrugging its shoulders and muttering that it 
wouldn’t have done any good anyway, we may as well forget about requiring any meet-and-
confer in the first place.  Further, the Court has in mind that having read Wahl’s pleas that the 
Court should deny any leave to amend, Fidelity may have prudently concluded that it had better 
fight out the demurrer on the present pleadings rather than concede that any further 
amendments are called for.  A meet-and-confer setting would have eased that dynamic as well. 
 
“As part of the meet and confer process, the demurring party shall identify all of the specific 
causes of action that it believes are subject to demurrer and identify with legal support the basis 
of the deficiencies .... (Code of Civil Procedure § 430.41(a)(1) (emphasis added).)   Obviously, 
for the parties and the Court to obtain any benefit from the required process, the demurring 
party must state more in his meet and confer by telephone or in person than “your complaint is 
no good.” 
 
The Court does not necessarily predict that a proper meet-and-confer will iron out all of the 
parties’ disagreements as to the pleadings.  But it may – and less ambitiously, it may eliminate 
or reshape at least some of the points raised in the demurrer.  At the most obvious, meet-and-
confer can address such minor points as whether Fidelity alleges that it was the payee of the 
checks and when exactly they were deposited.  More substantively, the demurrer raises 
substantial issues about (for example) what Fidelity alleges to have been its acts of reliance; 
what action Wahl intended to induce and from whom; and what causal connection exists 
between Fidelity’s loss (the settlement payment to the Holdens) and Wahl’s alleged 
misrepresentations.  If Fidelity believes that it is not required to allege any more than it has 
alleged on these and similar points – or if it knows it has nothing better to say on them – then 
Fidelity is free to stand on its present allegations and oppose the demurrer.  But one of the 
points of a meet-and-confer is for the demurring party to flag these asserted insufficiencies, so 
that if the other party can fix them and thereby improve its pleading, it is given the opportunity to 
do so.  We won’t know until the lawyers talk. 
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The Court also has in mind Wahl’s assertion that because this is already the third version of the 
cross-complaint, no further amendment should occur.  Perhaps that is the reason why Wahl’s 
counsel did not seriously attempt any meet-and-confer, since one likely outcome of a successful 
conference would be a stipulation to the filing of a further amendment.  But the Court notes that 
one of those amendments was simply the correction of the identification of the escrow agent, 
and this is the first demurrer to any version of the cross-complaint.  It is too early in the process 
for Wahl to be short-circuiting the process. 
 
The Court further notes that in raising the failure to meet and confer, Fidelity’s counsel must be 
understood as signaling at least some willingness to listen and possibly to concede some points 
and amend.  If the next report from Wahl’s counsel amounts to “Judge, I honestly tried but 
Fidelity’s counsel just stonewalled”, the Court will begin to question the sincerity of the Fidelity 
side in raising the objection.  The Court is obviously not directing either side that it is required to 
concede anything – but it does assume that both sides are at least willing to talk and honestly 
consider concessions. 

 

  

 3.  TIME:  9:00   CASE#: MSC14-01279 
CASE NAME: ZAPOTOCZNY VS. SCHINDLER ELEVATOR 
SPECIALLY SET HEARING ON MOTIONS BY SIERRA 
SET BY COURT 
* TENTATIVE RULING: * 
 
The motion of Sierra Pacific/Schindler for recovery of costs of defense from Otis is denied.  

The Court concludes that Zapotoczny’s case against Sierra Pacific did not fall within Otis’s 

contractual duty to defend Sierra Pacific. 

This is a personal-injury action.  Plaintiff Zapotoczny was injured in an elevator accident in 

March 2013.  She sued Sierra Pacific, the building owner, and Schindler, the company 

contracted to maintain the elevator at the time of the accident (and now).  Sierra Pacific and 

Schindler in turn cross-complained against Otis, the company that performed a modernization of 

the elevator in 2005-06 and then held the maintenance contract until late 2012.  A three-

cornered jury trial resulted in a substantial recovery for Zapotoczny as against both Sierra 

Pacific and Schindler, each of which was found at fault.  The jury exonerated Otis from any fault. 

At the outset of the case Sierra Pacific tendered its defense to both Schindler and Otis.  

Schindler accepted the tender, so that Sierra Pacific and Schindler were jointly defended in this 

action by the same attorneys.  Otis declined the tender. 

After trial, Schindler (as subrogee of Sierra Pacific) seeks partial recovery of its attorney fees 

and other costs of defending the case from Otis, on the basis of indemnification/defense 

provisions in both of the contracts between Sierra Pacific and Otis – the modernization contract 

and the maintenance contract.  Having lost the jury battle as to who was at fault, Sierra 

Pacific/Schindler no longer argue that Sierra Pacific is entitled to indemnification as such from 
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Otis.  They contend, however, that Otis still owed Sierra Pacific a duty to defend, because 

Zapotoczny’s complaint fell within the scope of the indemnification provisions. 

As the Court suggested and the parties agreed in an informal post-trial discussion, Sierra 

Pacific/Schindler have filed what may be called a “liability only” brief concerning this claim.  

They seek the Court’s legal ruling as to whether Otis owes a duty to defend and, if so, to what 

extent – but deferring, for now, any documentation or dispute about the quantification of what is 

to be recovered.  The quantification problem arises only if it is ruled that Otis owes anything to 

Sierra Pacific/Schindler on account of the duty defend.  Moreover, quantification would be 

difficult even if the rules for division of responsibility were known – and it would be doubly 

difficult, and potentially quite wasteful, to try to sort through the timesheets to determine how 

much of Sierra Pacific’s defense work is recoverable, before getting the benefit of the Court’s 

ruling on the extent of recoverability and the legal rules for quantifying it.  As will be seen, that 

has been a provident choice, saving all concerned a great deal of work and expense.  (It also 

means that Otis’s reply argument, that Sierra Pacific/Schindler’s motion fails for lack of 

quantification and documentation, falls flatter than a proverbial pancake.  The present procedure 

was at the Court’s invitation and the agreement of both sides.) 

The issues on this dispute are rendered difficult by two major complicating factors.  First is that 

the governing legal rules are fairly well settled as applied to a binary dispute between a single 

asserted indemnitor and a single asserted indemnitee.  The rules are less transparent, however, 

in the triangular setting presented here.  And second, the facts of this elevator accident made it 

peculiarly difficult to pin down whether the fault (if any) for the malfunction lay with the then-

current elevator maintenance company, or the recently terminated one, or both.  (And there was 

the further complication of an allegation, which the jury accepted, that the building owner was 

itself directly at fault, for failure to shut the elevator down after a prior incident.) 

In a nutshell:  Sierra Pacific/Schindler are largely correct in their legal arguments about the 

meaning and application of the contract language, Civil Code § 2278, and the case law, 

especially Crawford v. Weather Shield Manufacturing (2008) 44 Cal.4th 541.  They fail, 

however, in their characterization of the claims made against Sierra Pacific in this case.  

One may say, then, that Otis wins the duty-to-defend issue because, although Sierra 

Pacific/Schindler win the debate about what Crawford says, Otis wins the debate about what 

Zapotoczny said. 

Crawford and the Contracts 

Sierra Pacific/Schindler confront an initial, superficial paradox in seeking to have Otis pay for 

Sierra Pacific’s defense here:  The fact is that Otis won the trial, and Sierra Pacific/Schindler lost 

it.  The jury determined that none of the fault for Zapotoczny’s injury lies with Otis, but only with 

Schindler and Sierra Pacific.  It is because of that fact that Sierra Pacific/Schindler correctly no 

longer press their claims against Otis for indemnification (or, in Schindler’s case, equitable 

contribution as to the verdict).  But Sierra Pacific/Schindler nevertheless are correct in arguing 

that Otis may still owe them a recovery for the duty to defend even though it owes no 

indemnification, depending on the content of Zapatoczny’s case against Sierra Pacific. 
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Sierra Pacific/Schindler correctly argue that in determining the scope of a contractual duty to 

defend someone against a lawsuit, we must look at the scope of the claims made in the lawsuit 

– not the ultimate result of the lawsuit, i.e., whether those claims turn out to be correct.  This is a 

critical difference between the scope of a duty to indemnify, versus the scope of a duty to 

defend.  The former looks to the actual outcome, while the latter looks to the allegations of the 

underlying claim regardless of the outcome. 

Implicit in this understanding of the duty to defend an indemnitee against all 

claims “embraced by the indemnity,” as specified in subdivision 4 of section 

2778, is that the duty arises immediately upon a proper tender of defense by the 

indemnitee, and thus before the litigation to be defended has determined whether 

indemnity is actually owed. This duty, as described in the statute, therefore 

cannot depend on the outcome of that litigation. It follows that, under subdivision 

4 of section 2778, claims “embraced by the indemnity,” as to which the duty to 

defend is owed, include those which, at the time of tender, allege facts that would 

give rise to a duty of indemnity. Unless the indemnity agreement states 

otherwise, the statutorily described duty “to defend” the indemnitee upon tender 

of the defense thus extends to all such claims. 

Crawford, 44 Cal.4th at 548.  Thus, if a third-party lawsuit asserts claims that (if proven) would 

result in indemnification liability, then it follows under Crawford and § 2278 that the indemnitor 

owes a duty to defend the indemnitee against that lawsuit, whether or not those potentially 

indemnifiable claims succeed.  The scope of the duty to defend is gauged by what the plaintiff 

alleges, not what the plaintiff ends up proving.  Indeed, one might say that in establishing the 

scope of the duty to defend, we must put on blinders as to the ultimate outcome. 

Otis’s efforts to resist this logic are unavailing.  Otis points out that contracting parties may craft 

their indemnification/defense agreements as they see fit (subject to certain statutory limitations 

not asserted to apply here).  See generally Crawford, 44 Cal.4th at 551-52; Civil Code § 2278 

(“unless a contrary intention appears”).  But Otis has no convincing argument that any such 

contrary intention appears in either of its two contracts with Sierra Pacific.  Its argument is 

reminiscent of the unsuccessful argument Otis made on summary judgment, that it could owe 

no indemnification to Sierra Pacific if Sierra Pacific (or Schindler) were found to be negligent in 

even the slightest degree.  The Court rejected that contention in the context of indemnity, and it 

fares no better in the context of duty to defend. 

There is nothing in either of these contractual provisions suggesting that the duty to defend has 

a different and narrower scope than the duty to indemnify, nor that the duty to defend is 

contingent on the ultimate outcome.  The relevant provision of the modernization contract is no 

model of draftsmanship, but it does appear to define the duty to defend by reference to the 

scope of the duty to indemnify.  In the context of the entire section (as the Court noted in 

denying summary judgment), the sentence concerning the negligence of Sierra Pacific or third 

parties cannot reasonably be taken as letting Otis entirely off the hook for its own negligence 

simply because Sierra Pacific or Schindler were also negligent.  A parallel result holds as to duty 

to defend:  An allegation of negligence by Sierra Pacific or Schindler would not get Otis entirely 

https://advance.lexis.com/search/?pdmfid=1000516&crid=af828986-ae8a-4283-aab6-5aa7badde78e&pdsearchterms=44+cal+4th+558&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=_g25k&earg=pdpsf&prid=a43b178b-adbd-41e3-91a3-40bd97f9238f
https://advance.lexis.com/search/?pdmfid=1000516&crid=af828986-ae8a-4283-aab6-5aa7badde78e&pdsearchterms=44+cal+4th+558&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=_g25k&earg=pdpsf&prid=a43b178b-adbd-41e3-91a3-40bd97f9238f
https://advance.lexis.com/search/?pdmfid=1000516&crid=af828986-ae8a-4283-aab6-5aa7badde78e&pdsearchterms=44+cal+4th+558&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=_g25k&earg=pdpsf&prid=a43b178b-adbd-41e3-91a3-40bd97f9238f
https://advance.lexis.com/search/?pdmfid=1000516&crid=af828986-ae8a-4283-aab6-5aa7badde78e&pdsearchterms=44+cal+4th+558&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=_g25k&earg=pdpsf&prid=a43b178b-adbd-41e3-91a3-40bd97f9238f
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off the hook as to defending, if Otis was also accused (by name or not) of negligence.  And in 

the latter setting, an actual trial outcome as to anyone’s negligence is simply irrelevant. 

The relevant provision in the maintenance contract is clearer, expressly placing the duties to 

indemnify and to defend in the same sentence.  Moreover, while the duty to indemnify is limited 

“to the extent of” the fault of Sierra Pacific or third parties, that fault is determined after final 

result, including appeals.  By necessary implication, then, the duty to indemnify is not foreclosed 

– and hence the duty to defend still applies – until such a final result occurs.  In plain terms, as 

long as Otis may potentially be liable for indemnification (because the total fault of Sierra 

Pacific/Schindler has not been finally determined), under Crawford Otis remains responsible for 

a duty to defend, at least in part. 

Otis’s Rejection of Sierra Pacific’s Tender 

We turn next to an observation cast in the past tense:  It was never plausible that Otis should 

have been expected in 2014 to accept a tender of defense and provide defense counsel for 

Sierra Pacific.  Sierra Pacific/Schindler argue this as a manifest breach by Otis and a strong 

equity for themselves, but a moment’s reflection shows that it was never a realistic prospect.  

Because of the non-delegability doctrine, Sierra Pacific faced liability itself for any defective 

condition in the elevator, whether that condition was caused by the fault of Schindler, Otis, or 

both.  Hence, any attorney engaged to defend Sierra Pacific in this lawsuit could have been 

required to confront and oppose contentions of fault on the part of both Schindler and Otis (and 

Sierra Pacific itself).  (Or, if one argues that counsel wouldn’t have had to worry about 

allegations of Otis’s fault because Zapotoczny wasn’t making any such allegations, that very 

argument undercuts any basis for expecting Otis to provide the defense.)  As the trial in this 

case well showed, trying to defend both Schindler and Otis would not have been ethically or 

practically possible for any lawyer.  The two were at each other’s throats for the whole trial.  

(Indeed, while the court is neither privy to nor concerned with the bilateral state of affairs 

between Sierra Pacific and Schindler, ab initio there must have been at least some tension in 

the Archer Norris firm undertaking to defend both of them simultaneously.) 

It does not follow, however, that Otis is just off the hook for any duty to defend.  Even if it could 

not practically have provided a defense from the outset, Otis may still have been subject to a 

duty to defend, and hence liable for some contribution to Sierra Pacific’s defense costs after the 

fact.  (See generally, e.g., Searles Valley Mineral Operations v. Ralph M. Parsons Service 

(2011) 191 Cal.App.4th 1397.)  For example, suppose Zapotoczny had sued Otis as well as 

Sierra Pacific and Schindler, expressly alleging that the accident was due to the combined fault 

of both elevator companies.  In that situation, the above-discussed conflict would still have 

prevented Otis from simply assuming Sierra Pacific’s defense.  But Otis would clearly have 

owed some potential duty of indemnity to Sierra Pacific – and hence, it would have owed a duty 

to defend Sierra Pacific. 

The Scope of Otis’s Duty to Defend Against Zapotoczny’s Lawsuit 

Sierra Pacific/Schindler’s victory in the discussion of Crawford above, however, carries with it 

the seeds of their own defeat.  Sierra Pacific/Schindler have established the general principle 
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that, if Zapotoczny’s complaint had stated claims against Sierra Pacific implicating Otis’s 

modernization or maintenance work – if, in other words, Zapotoczny pressed claims against 

Otis’s work that, if successful, would have resulted in Otis having to indemnify Sierra Pacific – 

then it follows that Otis would owe a duty to defend Sierra Pacific against such claims, whether 

or not plaintiff ended up proving them, and whether or not Otis were found at fault. 

Critically, however, it is the case pressed by the third party, Zapotoczny, that determines this 

duty to defend.  Obviously there were accusations made at trial that Otis’s negligence was 

responsible for Zapotoczny’s injury.  But those accusations were made by Sierra 

Pacific/Schindler – not by Zapotoczny.  If Sierra Pacific/Schindler could have convinced the jury 

of those accusations, then Sierra Pacific/Schindler would have established their case for 

indemnification from Otis – but they cannot rest a duty to defend on their own accusations.  Otis 

owed a duty to defend Sierra Pacific against accusations made by third parties, such as 

Zapotoczny – but it owed no “duty to defend” Sierra Pacific against accusations that Sierra 

Pacific was itself making against Otis.  Sierra Pacific/Schindler cannot impose on Otis a duty to 

defend by themselves pointing the finger at Otis (or Otis’s work), if Zapotoczny has not pointed 

the same finger. 

An analogy illustrates the distinction.  Suppose a driver is injured through the combined causes 

of a car’s defective brakes and unsafe structural design.  The driver may sue the carmaker 

asserting both defects, and the carmaker may cross-complain for indemnity against the supplier 

of the brakes.  But assume that, for whatever reason or no reason, the driver’s suit 

unambiguously asserts only the structural design defect.  In that situation, the brake supplier 

may end up owing indemnity (including defense costs) to the carmaker, if the carmaker proves 

that the brakes were defective.  But the brake supplier would not owe a separate duty to defend 

the carmaker against the driver’s suit, because the driver never made any allegation of anything 

wrong with the brakes. 

So it may be here:  If the jury had determined that Otis’s negligence were responsible for 

Zapotoczny’s injuries, Sierra Pacific would have a valid indemnification claim against Otis – and 

that claim would have included at least some of Sierra Pacific’s costs of defense.  But any such 

indemnification claim disappeared with the jury’s verdict in Otis’s favor.  And Otis’s separate 

liability for a duty to defend must rest, not on whether Otis was actually negligent, but on 

whether Otis was accused of negligence by Zapotoczny. 

What Did Zapotoczny Allege and Try to Prove? 

And so, turning at last to what the Court has said all along is the determinative question:  To 

what extent, if any, did Zapotoczny seek to plead and prove that Sierra Pacific could be liable 

based on anything attributable to Otis?  It is here that Sierra Pacific/Schindler’s otherwise 

persuasive case breaks down.  On page after page of its brief, Sierra Pacific/Schindler simply 

assert by ipse dixit that Zapotoczny’s claims must implicate Otis’s modernization and 

maintenance work.  The reasoning is that Zapotoczny said the elevator was defective; Otis was 

one of two companies responsible for making sure the elevator was not defective; and so it must 

therefore follow that Zapotoczny’s case against Sierra Pacific implicated Otis’s work.  That logic 
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would no doubt carry the day if Otis were the only elevator maintenance company in the 

situation.  But where there were successive elevator maintenance contractors, and no a priori 

indication as to which one could be accused of the negligence that caused the accident, this glib 

assertion that “it’s the elevator so it must have been Otis” does not work. 

Suppose a building owner hires one maintenance company to clean and maintain its public 

areas through 2017, and then replaces it with another starting 2018 – both contracts containing 

routine indemnify/defend provisions.  If plaintiff X sues the building for a lobby slip-and-fall 

occurring on December 30, 2017, and plaintiff Y sues for a slip-and-fall occurring on January 2, 

2018, it is no mystery to which maintenance company the building owner should look in each 

case for defense and potential indemnity. 

This case lacks that enviable clarity because elevator defects, unlike beverage spills, can easily 

survive the transition from one maintenance contractor to another.  That certainly creates the 

possibility that the plaintiff may be asserting claims against the prior contractor, or arising from 

the prior contractor’s work.  But contrary to Sierra Pacific/Schindler’s mode of argument, it does 

not logically prove that the plaintiff must be asserting such.  Suppose hypothetically that the 

modernization of the elevator had been done not in 2005 by Otis, but in December 2012 by 

Schindler.  In that case one would be surprised to see a plaintiff injured in March 2013 

proceeding on a claim of negligent maintenance by Otis – and a generic allegation that the 

elevator was defective in 2013 would not naturally be taken as accusing Otis of negligence.  

Similarly, there is a good reason why no one thought in this case to bring in whatever company 

had the elevator maintenance contract before the 2005 modernization.  Admittedly the actual 

facts of this case are not so clear-cut, but these hypotheticals illustrate the point that simply 

alleging a defective elevator does not automatically translate into an allegation of negligence by 

a contractor who had not seen the elevator for several months. 

How, then, are we to tell whether or not Zapotoczny was accusing Otis of wrongdoing?  By 

looking at what Zapotoczny said. 

In this case, one might have anticipated that a plaintiff in Zapotoczny’s position might choose to 

proceed on as inclusive a negligence theory as possible, against all defendants available.  But 

observing that Zapotoczny could have pursued a theory that Otis was negligent too – or thinking 

(as Sierra Pacific/Schindler probably think) that Zapotoczny should have pursued such a theory 

– is not the same thing as saying that Zapotoczny in fact did pursue a theory resting on Otis’s 

negligence.  If Zapotoczny (like our hypothetical driver who omits any defective-brake 

allegations) has chosen to pursue a narrower theory of liability, then that establishes the scope 

of the plaintiff’s case for purposes of judging the duty to defend. 

Sierra Pacific/Schindler make the valid point that it is not critical whether the plaintiff actually 

names names in the complaint, so long as the substantive allegations establish that the claim 

being asserted falls within the scope of potential indemnifiability.  In UDC-Universal 

Development v. CH2M Hill (2010) 181 Cal.App.4th 10, for example, the plaintiffs brought claims 

arising from (among other things) negligent planning and design of open space and common 

areas.  They neither sued nor identified the business that had provided the environmental 
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planning services for the development.  Nevertheless, because the negligence alleged was 

clearly within the ambit of that planner’s work, the complaint was sufficient to trigger a duty of 

defense.  Similarly in our slip-and-fall hypothetical, the plaintiffs may not know that there even 

were any maintenance contractors, let alone identifying and suing them – but the slip-and-fall 

suits would nevertheless clearly fall within the maintenance companies’ duties to defend.  In 

both situations, however, that is because the allegations were clearly of negligence that fell 

within the indemnitors’ scope of work and duty to defend.  It remains incumbent on Sierra 

Pacific/Schindler to point out where and how they locate any accusations in Zapotoczny’s case 

implicating any asserted negligence on Otis’s part. 

While not commented on in the briefs, it is also probably fair to say that a party asserting a duty 

to defend is not necessarily limited to the original pleadings, but can also look to later 

developments in the case as plaintiff’s theory of liability evolves.  It would not have been 

startling here, for example, for the complaint to allege only that Sierra Pacific was negligent in 

maintaining the elevator without specifying how, when, or by whom the negligence was 

committed – but then, after discovery, for Zapotoczny to assert at trial that it was (or may have 

been) Otis who installed the zip ties.  Again, however, it remains Sierra Pacific/Schindler’s 

burden to show that Zapotoczny was asserting Otis’s negligence, at trial or otherwise. 

And that is where Sierra Pacific/Schindler’s case breaks down.  It is telling that in all their 

briefing they do not include a single quotation from Zapotoczny’s pleadings, other court papers, 

or arguments in which Zapotoczny asserted that Otis was to blame.  On the contrary, 

Zapotoczny seemingly went out of her way to avoid blaming Otis. 

Sierra Pacific/Schindler can quote nothing from the pleadings that can be identified as referring 

to Otis or its work.  Zapotoczny did include the usual ritual and meaningless Doe allegations.  

But at no point did Zapotoczny try to identify Otis as one of the Does, even after years of 

discovery concerning the cause of the accident and Otis’s appearance as a cross-defendant. 

And that reticence continued through trial.  Though neither side provides the transcript 

reference, the Court remembers asking Mr. Schwartz at the start of trial whether his case 

against Sierra Pacific relied on the negligence of Schindler, Otis, or both, and his answer was 

something like “all of the above”.  In so answering, he was sensibly indicating that if the jury 

ended up pinning the blame on Otis, Zapotoczny would be happy to accept the fruits of that 

result in the form of Sierra Pacific’s derivative liability.  But Mr. Schwartz never said in front of 

the jury that he was arguing for Otis’s fault.  Otis provides quotations from Schwartz’s opening 

statement and closing argument in which he affirmatively disclaimed any intention of pointing 

the finger of blame at Otis.  Sierra Pacific/Schindler provides nothing of the kind in rebuttal.  In 

Zapotoczny’s case as presented to the jury, it was only Schindler and Sierra Pacific who were 

the “bad guys”. 

In short:  Sierra Pacific/Schindler base their case on the correct proposition that the duty to 

defend must rest on what Zapotoczny asserted.  But that means Sierra Pacific/Schindler must 

live or die by what Zapotoczny’s assertions were – not what they could or should have been, or 

by what Sierra Pacific/Schindler themselves asserted against Otis.  Because Sierra 
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Pacific/Schindler cannot show that Zapotoczny ever made any such assertions, Sierra 

Pacific/Schindler cannot make out a case for recovery of defense costs from Otis. 

Equitable Contribution 

Little need be added concerning Schindler’s separate claim for equitable contribution.  The claim 

rests squarely on the premise that Otis, like Schindler, owed Sierra Pacific a duty to defend.  

The Court is holding that it did not. 

 

  

 4.  TIME:  9:00   CASE#: MSC15-00440 
CASE NAME: FINLEY VS. McDONALD 
HEARING ON MOTION TO STRIKE OR TAX COSTS 
FILED BY SOLVAY USA, INC. 
* TENTATIVE RULING: * 
 
This case was tried as between cross-complainant Solvay and cross-defendant Future Ford, 
resulting in a trial victory for Future Ford.  Solvay now moves to strike or tax certain items in 
defendant’s memorandum of costs.  The motion is granted in part. 
 
This motion is an example of why judges (and perhaps clients) sometimes wonder what lawyers 
think they’re up to.  Only one item in this motion is even arguably large enough to bother 
litigating over – and on that point, both sides flatly overlook the dispositive statute.  On 
everything else, each party has surely spent many times more money filing or opposing this 
motion than is even potentially at issue.  Future Ford has to own up to considerable sloppiness 
in its original documentation – while Solvay stoops to arguing whether the distance from Walnut 
Creek to Sacramento is 150 miles or 140, and whether a receipt is provided for a known $5 
bridge toll.  Neither the opposition papers nor the reply, moreover, comply with court rules about 
tabbing exhibits. 
 
The largest item in dispute is $13,425 in expert witness fees.  Solvay criticizes them on various 
particular grounds, but there is a far more direct route to the result:  By statutory command, 
expert fees cannot be recovered as costs unless the experts were court-ordered (which was not 
true here).  Code of Civil Procedure § 1033.5(b)(1).  Future Ford’s “witness fees” are stricken in 
their entirety. 
 
As for the rest, the Court has reviewed the contested items and disallows a total of $229. 
 
Future Ford’s memorandum of costs is therefore reduced in amount by a total of $13,654. 
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 5.  TIME:  9:00   CASE#: MSC15-00903 
CASE NAME: SILVA VS. FRY'S ELECTRONICS 
HEARING ON MOTION TO STAY CASE PENDING RESOLUTION OF APPEAL 
FILED BY FRY'S ELECTRONICS, INC. 
* TENTATIVE RULING: * 
 
Fry’s bases this motion to stay on the appeal in the related case of Waraich, et al. v. Fry’s 
Electronics, Inc., Santa Clara County Super. Ct. No. 16CV02944; Sixth District Appellate No. 
H044642 (“Waraich”), and sections 916(a) and 128 of the Code of Civil Procedure. 

Relevant Procedural History 

The Court briefly recounts the procedural history of this case and Waraich, to the extent relevant 
to the disposition of this motion. 

This case was filed in May 2015. In September 2015 the Court (Judge Spanos) denied the 
petition to compel arbitration brought by Fry’s. Fry’s appealed that ruling, and it was affirmed by 
the First District Court of Appeal. The remittitur was issued on January 19, 2018. The instant 
motion followed on January 31, 2018.   

Waraich was a wage and hour case filed against Fry’s that proceeded to mediation. On 
November 11, 2016, a purported class settlement was reached between Fry’s and the plaintiff in 
Waraich. According to Fry’s, that settlement encompasses the class claims against Fry’s in this 
case. An arbitrator then “approved” the purported class settlement and entered an arbitration 
award conforming to that settlement. A petition was then filed to vacate the arbitration award 
that encompassed the settlement. That petition contended that the arbitrator exceeded his 
authority in fashioning a class, rather than individual, settlement. See Code of Civil Procedure 
§ 1286.2(a)(4).  

On January 25, 2017, the Santa Clara County Superior Court granted that petition and vacated 
the arbitration award that included the purported class settlement. On January 27, 2017, Fry’s 
appealed from that order. At present, that appeal is pending. 

The Court takes judicial notice of the Sixth District Court of Appeal’s online docket in the 
Waraich appeal. It appears that nothing substantive (or even procedural) has occurred in the 
appeal, which to all appearances is simply dead in the water due to Fry’s failure to meet court 
deadlines.  A default was entered in the appeal on or before August 24, 2017 under CRC 
8.130(b), with the notation that the appellant (Fry’s) had not deposited the requisite fee for 
preparation of the reporter’s transcript.  Even before that, the clerk’s office had e-mailed the 
parties on July 14, noting that the record on appeal was already a month overdue.  There is not 
the slightest indication in the docket that any of this has been cured, and this Court is frankly 
forced to wonder why the Court of Appeal has not simply dismissed the appeal for want of 
prosecution and prolonged failure to meet deadlines. 

Discussion 

Code of Civil Procedure § 916(a) provides, in relevant part, as follows: 

[T]he perfecting of an appeal stays proceedings in the trial court upon the 
judgment or order appealed from or upon the matters embraced therein or 
affected thereby, including enforcement of the judgment or order, but the trial 
court may proceed upon any other matter embraced in the action and not 
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affected by the judgment or order. 

The purpose of § 916(a) is “to protect the appellate court’s jurisdiction by preserving the status 
quo until the appeal is decided. The automatic stay prevents the trial court from rendering an 
appeal futile by altering the appealed judgment or order or conducting other proceedings that 
may affect it.” Varian Medical Systems, Inc. v. Delfino (2005) 35 Cal.4th 180, 189 (citation 
omitted). 

The Court considers that the relevant question is whether, vis-à-vis the appeal in Waraich, this 
case is a “matter[] embraced therein or affected thereby.” 

Under Varian, a matter is embraced in or affected by a judgment or order if postjudgment or 
postorder proceedings on the matter would have any effect on the effectiveness of the appeal. 
Id. at 189. Varian noted several ways that such proceedings could have an effect on the 
effectiveness of the appeal: 

(1) The trial court proceeding directly or indirectly seeks to enforce, vacate, or modify the 
appealed judgment or order; 

(2) The trial court proceeding substantially interferes with the appellate court’s ability to 
conduct the appeal; 

(3) The actual or possible results of the trial court proceeding are irreconcilable with the 
possible outcomes on appeal; 

(4) The very purpose of the appeal is to avoid the need for the trial court proceeding. 

Varian, 35 Cal.4th at 189-90. 

The first two scenarios do not appear relevant here.  

Fry’s contends that one possible result of proceeding in this case is a certified class and 
subsequent judgment for Silva and the class. Fry’s says that would be irreconcilable with a 
possible outcome in the Waraich appeal: a reversal with directions to enter a new order 
confirming the arbitrator’s award. Fry’s also says that the “very purpose” of the Waraich appeal 
is to avoid the need for proceeding in this case. 

Even assuming, arguendo, that § 916(a) applies to stay trial court proceedings in a case other 
than the actual case in which the appeal is pending, the motion seems to assume that there 
could be “possible outcomes on appeal” or that there is a “purpose of the appeal.” The current 
state of things makes that assumption more than questionable. As the Court noted above, it 
appears that the Waraich appeal is in default through Fry’s own inaction. A review of the 
appellate docket certainly reveals that nothing of substance has been done (by Fry’s or any 
other party). There may perhaps be some good and innocent explanation for all this – and if so, 
the Court is eager to hear Fry’s explain it. On the face of the docket, however, it appears at best 
that Fry’s is simply abandoning the appeal without any effort to pursue it. At worst, a reasonable 
inference could be drawn that Fry’s is intentionally dragging out the Waraich appeal for as long 
as it possibly can, for the conscious purpose of stalling any activity in this action or any of the 
other parallel lawsuits pending around the state. 

This motion is continued to March 23, 2018. If, by that time, nothing of substance has occurred 
in the Waraich appeal and Fry’s is unable to provide a satisfactory explanation for that state of 
affairs, the Court is inclined to find that there are no “possible outcomes” on appeal and that the 
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Waraich appeal does not have a “purpose” relevant to this case. Those findings would seem to 
require denying the motion. Fry’s may file and serve a declaration of counsel, on or before 
March 12, 2018, that addresses the Court’s concern. The declaration shall be strictly limited to 
explaining the appearance that the Waraich appeal has not been pursued. Other parties may, 
if they wish, file and serve a response by March 19, 2018.  (Courtesy copies to Dept. 12 
are recommended.) The Court will issue a further tentative ruling in the normal course on 
March 22, 2018. 

 
  

 6.  TIME:  9:00   CASE#: MSC15-01280 
CASE NAME: CITY OF OAKLEY VS. DAVIDSON 
HEARING ON MOTION FOR ASSIGNMENT ORDER 
FILED BY CITY OF OAKLEY 
* TENTATIVE RULING: * 
 
The City’s unopposed motion for an order assigning defendant Davidson’s escrow account 
in the amount of $10,000 to the City, in partial settlement of the judgment herein, is granted. 

 

  

 7.  TIME:  9:00   CASE#: MSC16-01542 
CASE NAME: R & J CONSTRUCTION VS. ABADIR 
HEARING ON MOTION FOR ATTORNEY FEES 
FILED BY PERRY ABADIR 
* TENTATIVE RULING: * 
 
Defendant’s motion is obscurely captioned, but in substance is a motion for an award of 
attorney fees pursuant to Civil Code § 1717.  The motion is granted, and fees are awarded 
in the amount of $67,830. 
 
This was an action to collect on various notes.  After several rounds of demurrers, the case was 
dismissed on limitations grounds.  The notes sued on all contained provisions for plaintiff to 
collect attorney fees incurred in enforcing the notes.  As plaintiff acknowledges, these are the 
kind of fee clauses rendered bilateral under § 1717.  Plaintiff argues that that statute does not 
apply here (at least not fully), because some of its pleaded causes of action were on purportedly 
non-contractual theories such as open book, misrepresentation, and estoppel.  At base, 
however, all of plaintiff’s pleaded theories were fundamentally contractual in nature.  The 
alleged misrepresentations, for example, were misrepresentations (made after the original 
notes) as to defendant’s intentions or ability to repay the notes.  The estoppel theory was 
promissory estoppel, meaning continuing promises to pay the notes.  All of plaintiff’s claims 
have in common that none of them would have existed without the underlying notes, and all of 
them were simply different legal wrappings for the baseline attempt to collect on the notes.  
Accordingly, they must be treated as contractual in character for purposes of § 1717.  See, e.g., 
Kangarlou v. Progressive Title (2005) 128 Cal.App.4th 1174. 
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Plaintiff also asks the Court to reduce the amount of fees to be awarded, asserting that 
defendant spent an unreasonable amount of time on the case.  It was plaintiff, however, that 
went through three versions of its complaint, four different sets of theories for avoiding 
limitations, reiteration of theories already rejected, and extensive but unhelpful factual details – 
obliging plaintiff to respond on each front.  The amount of time spent here was not unreasonable 
in light of plaintiff’s extensive litigation campaign, and plaintiff does not contest the hourly rate. 

 

  

 8.  TIME:  9:00   CASE#: MSC17-00140 
CASE NAME: MARY STORELLI VS. ROSE SATORI 
HEARING ON MOTION FOR LEAVE TO FILE VERIFIED 1st Amended COMPLAINT 
FILED BY MARY STORELLI 
* TENTATIVE RULING: * 
 
The unopposed motion for leave to file a first amended verified complaint is granted.  Plaintiff is 
to file and serve the first amended verified complaint by no later than March 9, 2018.  Defendant 
will have 30 days thereafter in which to answer or otherwise respond to the first amended 
complaint.  In so amending, plaintiff may want to heed the Court’s comments on the need for her 
to decide what her case really is (see line 1). 

 

  

 9.  TIME:  9:00   CASE#: MSC17-00140 
CASE NAME: MARY STORELLI VS. ROSE SATORI 
HEARING ON MOTION FOR SUMMARY ADJUDICATION 
FILED BY ROSE SATORI 
* TENTATIVE RULING: * 
 
Defendant’s motion for summary adjudication is denied.  The motion would not dispose of an 
entire cause of action, but only one branch of a cause of action.  It is therefore impermissible 
under Code of Civil Procedure § 437c(f)(1). 
 
Plaintiff and defendant are sisters.  It is undisputed that as of 1999, they and their mother (now 
deceased) were the three surviving owners (by joint tenancy) of a certain residential property.  
This case concerns the existence and validity of a quitclaim deed, purportedly signed by plaintiff 
in 1999, conveying plaintiff’s interest in the property to the parties’ mother.  The mother then 
quitclaimed her entire interest in the property to defendant, who (based on the recorded title 
documents) is thus the sole owner of the property. 
 
The verified complaint asserts two causes of action, for declaratory relief and quiet title.  The 
two are substantively alter egos of each other, differing only as to the technical form of relief 
sought.  Plaintiff seeks to invalidate the 1999 quitclaim deed, thus restoring her joint tenancy 
interest in the property.  Plaintiff has struggled to find consistency in her allegations and legal 
theories for this relief.  She alleges that she never signed the 1999 deed at all, and her 
purported signature is simply a forgery.  Alternatively, she alleges that her signature on the deed 
was obtained by duress, or that she lacked mental capacity to sign it at the time.  Defendant’s 
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present motion seeks to adjudicate only one of these three theories, namely duress, which 
defendant contends is time-barred. 
 
(In a proposed amendment to the verified complaint (see line 8), plaintiff is being given leave to 
add allegations to the complaint concerning monetary relief.  The premise of this newly added 
aspect of the case, however, remains the same:  She asserts a right to monetary recovery 
based on the premise that she has retained an ownership interest in the property.  The 
proposed amendment does not affect the present motion for summary adjudication.) 
 
As both sides’ briefs recognize, the key issue presented on this motion is not substantive but 
procedural.  The question is whether plaintiff’s duress theory for invalidating the 1999 deed is a 
separate cause of action for duress, or if it is simply one part or branch of a cause of action to 
invalidate the deed.  If the former, then defendant may move for summary adjudication of it 
under Code of Civil Procedure § 437c(f)(1).  If the latter, no summary adjudication motion will lie, 
because a litigant cannot move for summary adjudication of only part of a cause of action. 
 

[T]here can be no summary adjudication of less than an entire cause of action. 

(Code Civ. Proc., § 437c, subd. (f)(1) [“A motion for summary adjudication shall 

be granted only if it completely disposes of a cause of action, an affirmative 

defense, a claim for damages, or an issue of duty.”].) Therefore, an order 

granting summary adjudication “to the extent” a cause of action rests on this or 

that premise is invalid unless the matter thus adjudicated is properly viewed as a 

distinct “cause of action” for purposes of the provision thus cited. If a cause of 

action is not shown to be barred in its entirety, no order for summary judgment – 

or adjudication – can be entered. 

McCaskey v. CSAA (2010) 189 Cal.App.4th 947, 975. 

Whether a complaint in fact asserts one or more causes of action for pleading 

purposes depends on whether it alleges invasion of one or more primary rights. 

The primary right theory is a theory of code pleading that has long been followed 

in California. It provides that a “cause of action” is comprised of a “primary right” 

of the plaintiff, a corresponding “primary duty” of the defendant, and a wrongful 

act by the defendant constituting a breach of that duty. The most salient 

characteristic of a primary right is that it is indivisible: the violation of a single 

primary right gives rise to but a single cause of action. As far as its content is 

concerned, the primary right is simply the plaintiff's right to be free from the 

particular injury suffered. It must therefore be distinguished from the legal theory 

on which liability for that injury is premised. 

The manner in which a plaintiff elects to organize his or her claims within the 
body of the complaint is irrelevant to determining the number of causes of action 
alleged under the primary right theory. If a plaintiff states several purported 
causes of action which allege an invasion of the same primary right he has 
actually stated only one cause of action. On the other hand, if a plaintiff alleges 

https://advance.lexis.com/search/?pdmfid=1000516&crid=955db8a6-2ad7-4579-ac6c-3869cfeb6252&pdsearchterms=189+cal+app+4th+975&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=4ttc9kk&earg=pdpsf&prid=6916e8ec-08eb-49ce-a39a-5e204791f0fe
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that the defendant's single wrongful act invaded two different primary rights, he 
has stated two causes of action, and this is so even though the two invasions are 
pleaded in a single count of the complaint. 

 
Hindin v Rust (2004) 118 Cal.App.4th 1247, 1257-58 (citations and internal quotations omitted). 
 
In McCaskey, the motion sought to adjudicate an employment discrimination claim “to the 
extent” that it rested on one particular historical event.  The court held that that was not 
amenable to summary adjudication because the primary right was the right to be free of 
discrimination, and the isolated event in question was only one of multiple factual ways in which 
that right was allegedly violated.  In Hindin, the primary right was to be free of malicious 
prosecution, and thus the defendant could not move for summary adjudication contending that 
one of two causes of action asserted in the underlying case was supported by probable cause 
and therefore not malicious.  In Belio v. Panorama Optics (1995) 33 Cal.App.4th 1096, one of 
two pleaded legal theories for dissolving a corporation did not constitute a separate cause of 
action (though, for mysterious reasons, the court of appeal went on to decide the merits of that 
legal theory anyway). 
 
By contrast, in Lilienthal & Fowler v. Superior Court (1993) 12 Cal.App.4th 1848, allegations of 
legal malpractice occurring during two separate underlying matters constituted two separate 
causes of action.  And in Edward Fineman Co. v. Superior Court (1998) 66 Cal.App.4th 1110, 
each of numerous separate checks constituted a separate cause of action for summary 
adjudication purposes. 
 
Here, the primary right involved is plaintiff’s ownership interest in the property, and her right not 
to be deprived of that ownership wrongly.  Her several theories of forgery, duress, and 
incapacity are merely alternative legal and factual theories for redressing that alleged invasion 
of the primary right – multiple (if inconsistent) ways in which defendant is alleged to have taken 
away the property.  They are but different paths to the same result, namely invalidation of the 
1999 deed and restoration of plaintiff’s partial ownership of the property. 
 
In the Court’s view, these parallel theories of recovery cannot be separated into a cause of 
action for duress, a cause of action for incapacity, and a cause of action for forgery.  That is 
because none of those assertions, standing alone, would constitute a legal claim, absent the 
common thread of the harm caused by the forgery, the duress, and the incapacity – viz., the 
deprivation of plaintiff’s property ownership.  Without more, it is not a cause of action that one 
was coerced, that one was incapacitated, or that one’s signature was forged.  Those alleged 
facts become pleadable causes of action only when joined with the injury caused thereby, 
namely the deprivation of a property right. 
 
It is analytically helpful to consider the back end of the litigation process, i.e., what would 
happen if a plaintiff filed and obtained a result in a suit on one part of her case, and then tried to 
file a new suit on the rest.  In Fineman, the plaintiff could no doubt have sued separately on 
each check – and, winning or losing on the first one, it would not have been foreclosed by res 
judicata from suing on the next one (though, depending on the facts, collateral estoppel might 
have been a distinct problem).  The plaintiff in Lilienthal could likewise have brought separate 
legal malpractice suits.  By contrast, if the plaintiff in Belio had sued asserting only one ground 
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for corporate dissolution, he surely would not have been allowed to file a second suit asserting 
the other ground.  The same is true of McCaskey and Hindin. 
 
Here, likewise, if plaintiff had sued to invalidate the 1999 deed only on one of her three pleaded 
grounds, she would not then be allowed to sue again asserting different grounds.  They are not 
separate causes of action.  And because they are not separate causes of action, it is not 
procedurally permissible to seek summary adjudication on only one of these theories and not 
the others. 

 

 

10.  TIME:  9:00   CASE#: MSC17-00252 
CASE NAME: ZAMORA VS. JOHN MUIR 
HEARING ON MOTION FOR RELIEF FROM DISMISSAL UNDER CCP 473 
FILED BY VICTORIA ZAMORA 
* TENTATIVE RULING: * 
 
The motion for relief from dismissal is granted.  The case is set for June 5, 2018 at 8:30 a.m. for 
case management conference, and for an order to show cause why the case should not be 
dismissed for failure to serve and failure to prosecute. 

 

  

11.  TIME:  9:00   CASE#: MSC17-01182 
CASE NAME: CAPITAL ONE VS. MASARWEH 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY CAPITAL ONE BANK (USA), N.A. 
* TENTATIVE RULING: * 
 
Plaintiff’s unopposed motion for judgment on the pleadings is granted.  The Court has 
previously granted plaintiff’s motion to deem matters admitted, as a result of defendant’s failure 
to respond to requests for admission.  The matters thus admitted are entirely sufficient to 
establish plaintiff’s right to recover. 

 

  

12.  TIME:  9:00   CASE#: MSC17-01939 
CASE NAME: MANNING VS. FRIEDMAN 
HEARING ON MOTION TO STRIKE PORTIONS OF COMPLAINT 
FILED BY STEVEN ALAN FRIEDMAN M.D. 
* TENTATIVE RULING: * 
 
Defendant’s motion to strike certain allegations from the verified complaint is granted in part.  
However, the Court does not necessarily agree that this minor procedural victory will serve the 
real objective defendant had in filing it. 
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At the outset, plaintiff argues that defendant failed to meet and confer as required by Code of 
Civil Procedure § 433.5(a)(2).  This motion, however, was filed before that section came into 
effect.  Moreover, defendant’s counsel recounts that she offered to discuss the issues in the 
motion to strike after the fact. 
 
This is a medical malpractice action.  Much of the verified complaint is taken up in alleging the 
history of defendant’s treatment, not of plaintiff herself, but of her husband (also her counsel in 
this case).  The husband, however, is not a party here, and even assuming (as the verified 
complaint alleges) that defendant was negligent in treating the husband, that forms no part of 
the cause of action asserted in the verified complaint.  Thus, except for details relating to the 
wife’s own dealings with defendant (such as how she came to be, to remain, and to cease to be 
defendant’s patient), these extensive allegations are not properly alleged in this pleading. 
 
Similarly inapt for a pleading are hyperlinks to medical literature.  The facts plaintiff draws from 
these articles are properly alleged, but the articles themselves are evidentiary, not proper for 
pleading.  Their inclusion appears to be harmless, but as long as we’re striking items, we may 
as well strike these as well. 
 
This, however, is only an order as to what may be included in the pleadings – and it rests on the 
point that not everything that may become relevant as evidence is necessarily appropriate for 
inclusion in the pleadings.  Hence, the Court stresses that it is making no ruling as to whether 
any of the stricken material may be the subject of discovery, or may be admissible at trial or 
otherwise.  At a CMC earlier this week, defendant’s counsel was candid about what she really 
hopes to accomplish through this motion, namely a substantive ruling that defendant’s treatment 
of plaintiff’s husband is irrelevant and hence categorically out of bounds for discovery – 
including the discovery that defendant may feel it necessary to conduct himself on that topic.  In 
other words, defendant seeks to treat this motion as, in effect, a motion in limine filed before the 
case is at issue and before discovery has seriously commenced.  That is not the motion 
defendant has filed, nor is it the motion on which the Court is ruling. 
 
(This also explains why defendant has not waived the present motion by serving discovery 
relating to the topics to be stricken.  That discovery was served not because defendant agrees 
that the husband’s treatment is part of the case, but because plaintiff seeks to adduce it.) 
 
The material to be stricken is as follows (with numbering drawn from the notice of motion): 
 

1. Paragraph 6 in its entirety -- Denied.   
 

2. Paragraph 8: “Because plaintiff’s husband, William Manning was an established patient 
of Dr. Friedman, and he spoke highly of Dr. Friedman” -- Denied.   

 
3. Paragraph 10: Hyperlink to www.mayoclinic.org -- Granted. 

 
4. Paragraph 11: The words “as did Mr. Manning,” “the couple” and “their” -- Denied.  

 
5. Paragraphs 13-20 in their entirety -- Granted. 
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6. Paragraph 21: “was not comfortable remaining a patient of Dr. Friedman in light of the 
foregoing history, and” -- Denied.   

 
7. Paragraph 23: Granted as to the hyperlink only. 

 
8. Paragraph 31: Hyperlink to www.bmj.com -- Granted. 

 
9. Paragraph 33 in its entirety -- Denied.   

 
Leave to Amend 
 
The Court is striking much of this material (especially ¶¶ 13-20) because the full details of the 
husband’s conditions and treatment are not part of plaintiff’s cause of action.  It is nevertheless 
appropriate for plaintiff to allege that she turned away from defendant, and consulted Dr. Wong, 
because her suspicions were aroused by what she and her husband perceived as malpractice in 
the husband’s treatment.  Paragraphs 6 and 33 allege that, but the striking of other paragraphs 
deprives those paragraphs of their explanatory antecedent.  Accordingly, by March 16 plaintiff 
may file and serve a first amended verified complaint, omitting the stricken material but 
amending the present paragraphs 6 and 33 to allege (without detail) why and when plaintiff 
began to question defendant’s advice and seek other advice. 
 
Judicial Notice 
 
Plaintiff’s request for judicial notice of 1) Dr. Friedman’s Special Interrogatories, Numbers 40-42 
and 2) Sworn Declaration of Kristen A. Pico is denied as irrelevant.  Defendant’s request for 
judicial notice of the verified complaint is denied as unnecessary. 
 

  

13.  TIME:  9:00   CASE#: MSC17-02330 
CASE NAME: CHEKENE VS. BOWERS 
HEARING ON PETITION TO COMPEL ARBITRATION 
FILED BY DAMON BOWERS, DB CAPITAL INVESTMENTS INC. 
* TENTATIVE RULING: * 
 
The petition to compel arbitration, brought defendant DB Capital Investments, Inc., is continued 
to March 23, so that it may be heard together with the movant’s parallel motion to stay the 
remainder of the court litigation.  A petition to compel arbitration as to part of a dispute, and a 
request to stay the remainder of the litigation, are usually presented in tandem.  
Unconventionally, DB Capital Investments has presented them in separate motions with 
separate hearing dates.  It argues, perhaps correctly, that the issue of whether part of the 
dispute is subject to arbitration is logically separate from the issue of what to do with the rest of 
the litigation.  The latter topic, however, is at the center of the other side’s opposition to the 
present motion, and the Court is concerned that it may not have the parties’ full exposition on 
that topic before it yet. 
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14.  TIME:  9:00   CASE#: MSL16-04209 
CASE NAME: MIDLAND FUNDING VS. MALONE 
HEARING ON MOTION FOR ENTRY OF JUDGMENT UNDER STIPULATED SETTLEMENT 
FILED BY MIDLAND FUNDING LLC 
* TENTATIVE RULING: * 
 
The motion to enter judgment under a stipulated settlement is granted.  Judgment will be 
entered in favor of plaintiff against defendant in the amount of $2,270.78 including costs. 

 

  

15.  TIME:  9:00   CASE#: MSN18-0090 
CASE NAME: PRECIADO VS. SOULCYCLE 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The proposed minor’s compromise is approved. 

 

  

16.  TIME: 10:00   CASE#: MSC16-02050 
CASE NAME: YOUNG-PETRILLO VS. JOHNSON 
JURY TRIAL - LONG CAUSE / 12 DAY(S) 
* TENTATIVE RULING: * 
 
Counsel to appear for trial call.  They must bring all motions in limine and opposing briefs 
thereon; lists of each side’s witnesses and exhibits; proposed statement of the case; and jury 
instructions.  As to instructions, the Court recognizes that sometimes finalization of instructions 
must await the evidence.  At the outset, however, the parties are expected to agree on the 
instructions as much as is possible; and, to the extent there is disagreement or uncertainty, to 
identify with specificity the parties’ legal disagreements and/or trial contingencies that will affect 
the instructions. 
 
The parties are expected to meet and confer in order to stipulate to as much as is possible with 
respect to undisputed facts, motions in limine, admissibility of exhibits, statement of the case for 
the jury, instructions, and any other matters of evidence and trial management. 

 

 

 


